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Eighth Amendment and
the Attorney General

n response to m r:]i_:i;d:: to groups, and dial e betweon
his statement published in'the representatives in e MNarional
Palistan Time of August 24, Assembly and the Senate is the
1988, the Arrorney eneral only way to arrive at an agreecd set
chose to draw up on an article of of amendments to the Const-
mine written in October 1985 - tution.” .
while discussion in the National Ewvery Constitution is a living
Assembly on the Eighth Amend- document and is* expected o
ment was unfolding and a final -respond to the challenges thac
version of the Bill on which con-' emerge from time to time. 1 had

to the righes ol the people-and did
not deprive them of any righes
that the' Copnstiturion ensured
them. - : :

 Secondly, the Attorney General
disclaims my observation that

which is wsually " expressed
throuw the chusen representa-’
tives. It must be this type of Con-
stitution from which the norms of
the new legal order will derive
their validity ... A raon who

“during the entire PPP rule — dese the national legal ord
1972:-"? the country was under inan itmare n?n-41amirgr.::nn::
Martial Law or was under Emer- be regarded as a valid source of

gency powers and suspension of law-making."™, |

SETISUE WRS SO0 had yet to erys-
tallise. In cthat article [ had
emphasized that "“Consti

By Senator PROF KHURSHID AHMAD

Wazs it really essential for Mr
Hhutto to take over and continua
ag Chief Marcial Law Admiinisera-

must never be ailored o :u.i: fry=
dividuals howsoever noble or written in my first rejoinder (full
great they may be. Whenever in- text published in The Mation) that
stitutions have been tallored to fit “even those who had cecrain
individuals, !_Il-ch- instivutions have reservarions sbour some prowvie
wot  outlived the persons for sions of the Eighth Amendment
whoo th were mbde."”” I also arg now heaving a sigh of relief,
emphasis that " “Constitution admitting rhat now there is a bet-
should always be a consensus ter balance of power and a more
documment. It should be above etfecrtive ser of checks and
party’ politics.”™ la view of i, | balasees between the President
had submirmed that the anwend- and the Prime Minister,
rvevits maade by che PP posceon= zatoponarding che  process  or
e durim,r 1972-77 ;fxn.‘q.*rl the dewmm racy i sle cwvuasneey ansd
wriir mbioviad e Alvniaddes e Devnn veatvaiming el Pvaspede®s Parcey
lnvewavprrated arbatradly o aloe fn- v lw-'--uuu.l. b lalaen  asl’
corest ol mmad wt ol steeiggt s ol deaprotie g " 1 cssasioas, Loas
parey lin piwer aboee, o “vwere ot ef tlavsses 1E 1 Disad adogaed Lhe
never accopiod by thy nuethday wod ll!i-‘l'lul'l-“-ﬂll'l-i' she  lewrned Atrosre
never enjoyed the confidence of General had chiosén oo fullow,
the people.” | had requested the could have advanced ample
icial Parlismentary Group and matefial to draw from th
ndependent

e -
the I Parliamentary tions he tock in the Asma dlllhl
NGrou m.trrl\r': L n.:umnlﬂpal'cl.ifﬂ.. wld ke
“*parliament iz competent o W ike-
4 A COnenius Cgm:itu-ﬁnn learned A General for cor-
recting me on the matter of con-
sthvutional amendments made by
- Gen. Zluul Hag. | have no hesliu-
GENERAIL THRUST  on in admitting that he s right
in the case of President's Order

While I stand by the general No.d- of 1979 chrou which
thrust of my argument and ac- Chapter 3-A in Part VII of the
knowledge t 5:: final consen- Constitution was added, i.e the
sus wersion of the Eighth creation of the institution o
Amendment did correct a num- Shariat Benches at High Courts
ber of weaknesses and lapses of and Supreme Court. wevar, it
P.O. 11, 14, 20 and 24 o arch deserves o be nmoted that this
1985, there iy scope lor improve- Amendment eaenited o step in
ment in & pumber of previsions the direction of fulfilling the ls=
of the Consdtution as they stand lamic provisions of the Consritu-
today. Megotiations berween the tion and was vastly aeclaimed in
PPP, the 'IH and other opposition the country and abroad. It added

‘to thank the

through s new consensus.”

{ can give a Constitution to the so-

tor? Did Mujibur Rahman be-
fundamental righes.” He justifies come a CMLA in Bangladesh or
lhi_t. Bhutto had to became a did he just' rake over as Prime
civilian Chief Marcal Law Ad- Minister and framed a new Cons
ministrator because the Supreme stitution? Ls ir not & (ber that the
Court laid down that after abro= Assembly was called in April 1972

tion of the Constitution, the only afier persistent - demonds

aw-giver' ‘of the land was the from all parts of the/country and
CMLA. If this was the position after all cfforts on the part of the

then whar was the status ancd rale PEPIP povenunent to justily oo
wi’ che MNaiooal  Assesably  da thvsation oo BMarcial| i’;rw Tugal wur-
-'IJ*;'N'I-HH rhe Inperinn Constimtion tally Gallead? Is @ “ioa Cawcu b

193X avml the Coumaripngivngy sl aviivaas takewy v i Iﬂ.!

L)

WESE Aand 8 sacwisliangg tay gl o Abe Bl vsties gy
Sunger e & Cevkive, Dveesiabesen Aol ennaleanvendi v ﬂ'u.'_ Rawn
Busn s o honvictn s was Bnensd wan aen w e wank Ny aa el
vpdiim vl pravver B D Valoya
Tl wanel alved Lo, % gliya Hlppn
wul @ “tumurpertts how ol e geisney
translue leghthinuete power to the daivaal laglis,
civilian C and the two act as Uencral's clalniois s
valid law-givers? Has not the Emergency was'i
Supreme Court observed in the Mow

g e B force by, Ar
Aimb Cilagl date, thag: m&i:m‘:fm: Y of the—Ixtarmic
P 1 A

CIVILIAN CMLA grany qnd-aricd

&
yposad Eon

ber 23, 1971, |and “econ-
e in b ricle-a80 of

S ek, therelore, doos s
contemplute un  ull-cumnlpotent L0
President and Chief Mardal Law gowverum
Administrator sitting high above g i hach - E
the i and handing irs be-—mot—rornain 1T .
hests downwards. Mo single man 0L : |1
arned Attorney General
ciety which, in one sense, is an claims’ that Fundamental its
agresnient the people to were :u;l:m.d' ed on July 5, 1 2
live together under an order Perhaps, he has forgotten that the
which will falfil their.expecta- accord between PPF and PINA
clone, reflec: thetr aspiradohs and which be has’invbked contained
hold proviso for the realisstion of as item number seven, the fol-
their selves. It must, therefore, . .-F.'.n- F'rl ?'
embody the will of the people B £




[ = vy restoced iy Cxe T a policcal metwee .. iy Besed BT vy o thee
1The derdaracion of Favier- 1" Avgust 1973. To set the record Dx M’mﬁw“-stﬁ“yo‘PMi-u Fey
K’haﬂb'ﬁfufm seeaaghe, let me quote from the =/ shya Bakhtiar stated that achnevement of the PPP F 3

sighing of the Ac- Repore of the Amnesty Interna- the e were on nine pwolirical had taken the opposition” 3
“ﬁgn‘ﬁ“ undamental tional, London, for the year prisoncrs in Pakistan. Amnesty confidence and produced an ach
s

stand restored, 1975-76: .

shall a new Emergen- “The pattern of arrest and de-
be imposed for the da- tention in Pakistan of critics of the
o of the Accord excepe Rovernment: — mainly under the
hthe previous apprgval cemergency laws — has continued
he Council, over the past year. Those arrest-
damental Rights were not ed include writers, editors.
ded, whac had been

ntcenational fecls that this figure ceptable Constitution.  The
in no way reflects the true scale scenanio thinmftcr thaw. Tin
of political i isonment... “in then we had complaiding
November 1975, unofficial esti- that the governmeont was not
miates of the number of political wo according to the Consti-
soncrs in Pakistan ranged as tution. It then resorted to hrh:a
gh as 3K 000. This figure ap- ing about amendments in
pears to be based on a statamment Conskution simply on the basis

estored? He claimas Fun- casion, ﬂmo):wrers mud;goie-: gx;" by the vernment < of of its brute ma

ricy, — amend-
h 3 the tocal of Inérits chit ‘c 1 e

prhomnp'vvg;(c:ined uring 1974 structure of the mmmmlh
under preventive detention laws Constitution (Fourth Amend-
(other than DPR) 36,279, Figures menc) Bill was stcam-rollered on
of a similar range were g;'zrn by Novoniber 14 without giving ©
the government for 1 and opposit an opp ity to ex
1973... Amines lmemuiondcn:i ross its view nr. Oppositio

timates on the iy of these a NAs were thrown out of ¢t
other that at least seve Ammblmem belon
thousand prisoners are actually in' to the ! Security Force
prison for political reasons.”” © Outside doors of the Assembly]
| Amnesty International Report were closed and the Bill was
or 1977 exprested de concern passed in twenty-three mimnotes

(about the ntion, trial proce- after that (expulsion).™
idures, and treatment of ern- ~ This is evidence .
ment opponents in P an. It one who was physically chr

'estimated that “before 1977, there out. The disgraceful cvent bha
were afready at least several thou- alo been recorded in a number

sand political prisoners in books published in the world. Lt
Pakistan, the vast majority held me quote Professor Khalid B
without trial.”"- The Report Sayeed, who records in his book
‘described “"the seriois crdsion of itica im Pakistan: The Nature and
fundamental ri in Pakistan Direction of Change (Pracger, IN

reflected in the post-clection '?'rl..:c:-r 8" 20

cvents.”™ . ring a National As-
The Jearnied Attorney General sembly session in November
has also c thac “not:‘lln- 1975, when the i

‘:e amendment was ﬁ. by bers volced their bar ppoait
throwing out any r of the to the way the VErTIment was
tion from the Assembly.” pushing through a consticutional
a has asked me to specify the amendment limiting dissent, the
date -“M;“du nn;:ndm' ent ;vhlch ‘I:::e;'nl lScc‘srity 1 l;oree A
was throwing the op- uglit in and scveral protosting
po‘k.znhMN .o:t.}-legalc'-ldl«! — L .-w'c,;t“ en
my allegation “‘bascless™ and a a ical cjected from the
“wild statement.” it is not my .mnpl‘r; .1’67)." ; >
that is failing; it is the At- A i
tornwey General who is erying to cnm London, "also records
hide facts and to mislead the the incident in a’story published
public. . of February 6, 1976. Let the read-
The faces arc that on Novem- ers decide who is distorting facts:
ber 14, 1975 whoen the A bly the A ncy General or someone
was discusinge the Constitution else?
Fourth Ancadinent) Bill, smema- .
rs of the o idon were not - The Attorney General insiscs
allowed o troduce amend- that amendments to the 1973
ments, were harassed and then on Constitution were not arbitrary

the pretext of disorderly be- because were passed the

haviour, thrown out phy!lc major‘e‘.““ M“b!hclr

from the Assembly. Althou having passed by majority.

only three were nameoed ! 1 B

by the Speaker, almost all oppo- PPP had 102 ¢ e votes B

siti members ~ lncludhs* the Assembly of 144. The wilnu
Leader of the tion question about their arbitrariness

acting Oppos
PRt Aiohrd and M ATriag tolsies to,yes spbects Fiest gy
e 9:.“ dfmoummm:lm ajori- |



he Attorney General has
contended that ‘'in a
rliamentary system _the
esident cannot dissolve
the National Assembly/Parlia~
ment without the advice of the
Prime Minister. I have shawn that
in a number of parliamentary
democracies of the Wess, Presi-
dent has the right to dissolve
parliament in certain cases
without the advice of the Prime
Minister or even against his.ad-
vice,.and that does not adversely
affect the parliamentary charac-
ter of the &nstitution. The Inter-
Parliamentary Union reference
book Parliaments of the Worid,
states: .
“In its classic form the power
to dissolve parliament is strictly
speaking one of the prcrogatives
of the head of the statc, who is
called upon to arbitrate in dispute
:between the executive and the
legislature: this is the spirit of the
-provision for this power in four-
* teen countries which include
France, Italy.” c

DISSOLUTION "

It is not too difficult to realise

stitution is based on the British
parliamentary model, as we have
earlier shown. the British
milamentary madel, the Prime
inister can be removed by a
simple majority and has no abso-
lute pgwer over parliament. The
Prime’ Minister 1s a creature of
arliament and is accountable to
1t: The 1973 Constitution made
even’ parliament subservient to
the Prime Minister. It was not a

Eighth Amendment and |

the Attorney General—]IV

agree that the issue is not uncon-
troversial and settled as the
Jearned Attorney General as-
sumes. The leading constitution-

"al lawyer, Sir Ivor Jennings, says

Cabinet Government
. “The queen’s funcition is, it is
suggested, to see that the Consti-
tution functions in the normal
manner. It funétions in the nor-
mal manner so long as the elec-
tors are asked to decide betw:

his book,

i
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parliamentary system, but. a
mockery of it.
For the sake of argument,l ig-
nore these and other differences
een the two systems includ-
ing the fact that Britain has no
written Constitution and we have
one; that Britain has constitution~
al hereditary momarchy and a
hereditary House of Lords, we
have none; that Britain has a civil

service which is truly apolitical
and works as a faceless steel
framework for administration
and we lack such an administra-
tive machinery; that Britain has a

that in a case where the head of judiciary whose powers have

the state has to arbitrate between

: the executive and the legislature,
his power is discretionary. If he

' was to act on the advice of the ex-

: ecutive head (the Prime Minister)
. how could he arbitrate? The pow-
- er to dissolve parliament in all
-+ these cases is not dependent on

i the advice of the Prime Minister,
but is there in spite of him. If this
is not discretion, what else is?

. Thelearned Attorney Gener-
al also tries to shift the ground
| ‘from all pariamentary democra-
cies® to ‘the Westminster model’.
He says: “Besides, we are follow-
ing and talking about the British
'} pattern of parliamentary system.”

Let us now take up the British
model. First of all, the 1973 Con-

never been tampered with in re-
cent history and we only wish we
could have a similar institution;
that Britain has a free press that
works as a watch-dog of
democracy and is not subject to
the influence, interference and
manipulation by the executive,
and less said about the state of our
media (a few illuztrious examples
notwithstanding), the better.
Even if we ignore all these real-
ities, I want to submit with all hu-
mility that the learned Attorney
General is not correct when he
asserts that the issue is so firmly
settled in the British parliamen-
tary system. If anyone cares to
study and examine the literature
roduced on this issue during the
ast one century, one cannot but

1
competing parties at intervals of
reasonable length. She would be
justified in refusing to assent to a
policy which subverted
democratic basis of the Constitu-
tion, by unnecessary or indefinite
prolongations of the life of parlia-
merit, by a ge ing of the
constituencies 1n the intercsts of

-one party, or_ by fundamental
3 ification of the electoral sys- 9

m
tem to the same end. She would
not be justified in other circum-
stances; and certainly the King
wgciv.:;l_d not have been justified in
) | e

" BRITISH CASE . .

After establishing the fact that
in practice “‘a parliament is dis-
solved by the Queen on advice
before the five years elapse:” and
formulating three critical ques-
tions about the exercise of this
prerogative, that is, (a) the advice
upon which it is exercised, (b)
whether the Queen is constitu-
tionally bound to accept such ad-
vice, and (c) whether the Queen
can dissolve parliament without
advice; Sir Ivor Jennings con-
cludes: .

“It will be seen that for more
than a hundred years there is no
clear case in which the sovereign
has rejected advice to dissolve,
though there have been examples

.government have taken advan-|

in the House of Commons to

{
i

in other Commonwealth coun-

tries. There has been, neverthe-| :
less, a persistent tradition that he f <t

could refuse if the necessary cir-|
cumstances arose. It is dificult to {
see, what those circumstances |
would be. An appeal to the elec- |
torate is an a| to the supreme
contitutional . authority...If the

major parties break up, the whole {. :

balance of the Constitution alters; |

eesi and then, possibly, the Queen’s| -

prerogative becomes impor-
tant...Thus, while the Queen’s
personal tErcrogativc: is main-
tained in theory, it can hardiy be
exercised in pracrtice.”

So the situation is not as
monolithic as the lcarned Artor-
ney General would like us to be-~
lieve. In the constitutional debate
that arose on the Home Rule Bill
in 1913 The Times ook the posi-
tion as to the “undoubted right of
the sovereign to dissolve parlia-
ment” that: "Leg.ly there is. no
question that un. the Constitu-
tion there are certain reserved
rights of the Crown;.but they are
atrophied by long disuse.” :

In response to this, Sir William
‘R. Anson, a leading constitution-
al lawyer, wrote: .

“The facts are there. The

tage of a combination of groups

deprive the Second Chamber of

its constitutional right to bring |
about an appeal to the people on |
measures of hi importance |

which have never been submitted
to the consideration of the elec~
torate. While this part of our
Constitution is in abeyance, the
are pressing on legislation whic
will Oshorﬂzu lead fgo civil war.
“Our o safeguard against
such a disasz;r is to be fousn_d in
the exercise of the prerogatives of
the Crown. I am not ready to ad-
mit that, under such circum-
stances, these prerogatives have
been atrophied by disuse; but, on

See Page 7
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