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Reflections on
dissolution—I1

Senator Prof. Khurshid Ahmad

Constitutions of India and Pa-
t 15 undeniable that the final
decision-making -on matters and poli-
cies of legislation, as envisioned in the
Pakistapni Constitution, rests with the
Cabinet and the Parlinment. This has
also been borne out from the judgement
of the higher judiciary of Pakistoan. Jus-
tice Rustam S. Sighwa, his parate

espite certain differences in the
position of the Presideat in the
Kistan

the present head of State could, in hix
speoech of the 1%th April make certain
statements which cannot be justified on
uwny count. Hix reference 1o the differ-
ences with the Primme Mianister on the
appointment of COAS violutes the con-
stiturional and political principle of se-
crecy of the ministerial advice. His ref-
erence (o the complaint of the former
Chief of Staff" s wife, Begum Asif Janjua,

judgement in Ahmed Tarig Rahim ver-
swus Federarion of Pakistan observes
(sl:l)_D. vol. XLIV, 1992, 5.C. 6, 1980-
“The Pakistan Constitution framed in
19735, as amended upto-date of the dis-
solution of the Assemblies, is basically
federal in character, partaking of the
British Parliamentary system, with the
executive having the primury responsi-
bility for the formation of the govern-
ment golloy and its implementation
through the process of law subject to lts
retaining confidence of the legislature.
“The executive has to act subjoct to the
control of the legislature ...

“Under Asticle 91, there is a Cabinet
of Ministers, with the Primme Minister as
its head. to aid and advize the President
in exerolse of his functions, In Article
4A¥(1) the President in exercise of his
function, has to act in accordance with
the advice of the Cabinet or the Prime
Minister; without prejudice to his right
under Article 48(2),

hing not yeot proved and still under
investigation by a high-powered judi-
cinl commission, smacks of partiality.
His aridoism on privatisation and refer-
ence to the revival of the public sector
with reference 1o the durrent polidoal
debate in LIS A is totally incomprehensi-
ble, Here the specch writerhas confused
‘public sector’ and ‘public services'.
The whole US debate is about strength-
ening of the public services and not any
é[r;c“ruua in rale :fflrhe public nclﬂoer.
two represent different categories
and it is unfortunate thatin the specch of
the President the two were mixed up.
Anulysing the diszolution order it is
very cleoar that the first ground about
mass resignations lacks credibility be-
CRURE B the Constitution resigno-
tionx should be given 1o the Speaker,
through whom alone they ave desired to
be sent to the Election Commission.
The FPresident doesx not come in any-
where.
Az to the grave inlamnl and interna-

to act on his discre-
tion, in reapectofany
matter in respect of
which he is empow-
ered to do so. The
President is thus a
fairly strong constitu-
tional head of the ax-
ecutive, with the real
wer vesung in the
abiner and the Prime|
Minister ...

“The Cabinet ix,
therefore, the guard-
ian-knot which binds
the legizlature 1o the
executive both in the
foderation and in the
provinces. The Cabi-

netenjoying majoricy
supportin the legisla-
tive controls the

legislative and the ox-
ecutive funcrioas.
Whether they are
agreed on fundamen-
tals and represent a
collective will of the
nation they control
policy in all its forms.

The former Prime Minister,
Mian Muhammad Nawaz Sharif,
falled on a number of counts,
particularly the Imrlomonhtlon

of the 1IJI manifes
he was given by the electorate
a mandate to rule. He also
failed to fully res
norms and etiqg
parliamentary form of
government. As far as the
Cabinet’'s real accountabllity
before the parliament is
concerned, much was left to
be desired. Yet lapses on
these counts do not justify
violations of the Constitution
by other authorities of the
State. it is also a reality
the President’'s intervention in
the system has violated the
threshold within which the
Constitution obliges him to
operate

onxl prot it is
the legislntors and the

bi that nre P
sible. On the basis of
likex or dislikes of

licies or persons the
nstitution docs not
Preaident

. on which

empowaerthe
1o dissolve the Assem-~
t the

of the April was in bad taste

and highly geared toa
political cnm?-.lgn he
wunted to launch,
Lven that does not pro-
vide a very valid ba-
4is for the dissolution
of the Assembly. The
question of relation-
ship berweeon the Fed-
eration and the Prov-
inces is relevant yet
hard and enough evi-
dence that there was a
real crisis and an ef-
fective break-down of
relationships between
the Federaton and the
Provinces is only con-

that

All these provisions bring out a clearly

federal character of the Constitution

based on the Parliamentary System.”
In the light of the above discussion it

P by its at
Maladministratdon, corruption and
nepotism, however, condemnable. are
not valid reasons for the dissolution of
Assembly. The alleged reign of terror




can be submitted that while the former
Prime Minister, Mian Muhammad Nawaz
Sharif, failed on a number of counts,
particularly the implementation of the
IJI manifesto, on which he was given by
the electorate s mandate to rule, He also
failed 10 fully respect the norms and
eriquette of the parliamentary form of
povernment, He was expected to keep
the Prezident informed on all important
national issves but his aquation with the
President remained ermtic. There were
strong objections (o the way decizions
were mads by him arbitrarily and in
disregard of Cabinet or parliamentiarcy
procedures, As far as the Cabinet’s real
accountability before she parliament is
concerned, much was left to be desired.
Yetlapses dn these counts do not justify
violations of the Consttution by other
authorities of the State. It is also a
reality that the President's intervention
in the system has violated the threshold
within which the Constitution obliges
him to operate. It is very unfortunate
that there was crisis of confidence be-
tween the Prime Minister and President
and this impaired the democratic proc-
ess and the constitutional arrange-
ment. :

The President, If he was 50 terribly
dissarisfied with the performance of the
Cabinet, had every right to ask the Prime
Minister to go to the Assembly and take
a fresh vote of confidence. He had every
right to send messages to the Cabinet or
the Parlinmment. He could also have called
the National Assembly or a joint ses-
sion of the Parliament and addressed
the same about his differences with the
government. All this was within the
parameters of the Constitution. But to
dissolve the National Assembly arbi-
trarily and throw the entire country inta
a constitutional crigis can have no justi-
fication, The Gazette Notification spel!
out reasons for the dissolution of the
National Assembly is full of generali-
tdes and statements about which the
courts have already upheld that they do
not constitute valid grounds for the dis-
solution of the Assembly, The anomaly
increases manifold when one recollects
that the President had paid tributes to
the Assemblies in both of his addresses
made to the Joint Session in November
1991 and finally in December 1992, A
comparizson of the specch of the Presi-
dent made 1o the joint session in De-
cember 1992 and the speech he deliv-
ered on 18th April 1993 and contents of
the Gazette Notification of 18th April
leave one with the impression that ei-
ther truth was not being told in Decem-
ber 1992 or definitely itis not being told
o April 1993 1tis impossible to believe
that all the changes had occurred in the
last three months which matamorphosed
the entire system. A

Coming to the contents of the charge-
sheet against the Prime Minister, one is
constrained to say, particularly in the
light of the nation’s reaction to earlier
dissolutions and the judgements of the

_courts that the President’s dissolution
order does not seem 1o be in keeping
with the constitutional and the legal
imperatives. Itis very su & that an
experienced, consciencious person like

referred to in ground (e) relates more to
the era of the former Chiel’ Minister of
Sindh who operated with the full sup-
rt and patronage of the President.
ven the question of wastage of public
resources and use of public money for
non-snngxine purposes however con-
demnable cannot be invoked as a ground
for dissolution.

The whole charge-sheet docs not carry
A single allegation a nst the Assem-
bly a8 such and that is why it would be
very difficult to believe that this action
has been taken within the parameters
and norms lald down by the Constitu-
tion, law and ethics. It is a tragic devel-
opment and itis hoped the country would
be saved of any future crisis by respect-
ing the judgement of the Supreme Court
when it comes. If the judgement pro-
vides for the restoration of the Asscm-
bly it should be done without any reser-
vations and if the judgement approves
the action then new elections should be
held within the prescribed constitutional
time limit, ‘This is the only way to come
out of the crisis.

The dismissal of the Government and
the dissolution of the Natlonal Assem-
bly at mid-term, however, has broughta
very bad name to Pakistan all over the
world. We have yet to see a single
positive comment in the world Press!

The reaction on the international po-
litical scene has naturally been dismal —
Pakistan's image has once again been
tarnished and blackened because of the
actions of her own leaders!

“The economic climate has also been
affected very adversely. The stock ex-
change has nose-dived, Foreign invesi-
ments have stalled. Depositors in for-
ocign exchange accounts have become
shaky. Withdrawal of foreign exchange
has begun. Exports have been adversely
affected and economic uncertainty has
beclouded the entire economy.

These are very serious challenges and
the caretaker government must take ef-
fective stops to save the situation from
further deterioration. Itis
that such a large caretaker
has been formed with 62 minsters, which
is & record figure in Pakistan®s history.
Earlier two carctaker governments had
only 17 to 19 ministers respectively.
People fail to understand the criteria on
which selection of ministers has
made. caretaker government lacks
credibility, expertise and leadership. It
cannot ected as a Cabinet of
national consensus. It should not uy o
play beyond its mandate: It has only one
task to accomplish and that is: holding
of elections according to the schedule.

Finally, I would like to submit that all
‘polidc arties and forces in the coun~
try should make maximum efforts to
avoid clash and confrontation. Polarisa~
tion has l.lreldy‘ﬁone too far. Thereisan
urgent need for dialogue and rapproche-
ment. Demooracy can only thrive if all
the actors are propared to respect the
rules of the game. oderation and tol-
erance are the most important princi-
ples of democracy and res t to them
can bring us back to the healthy working
of the democratic process.

(cancluded)
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Reflections on
dissolution

Senator Prof. Khurshid Ahmad

. | National Assembly was dissolved by the

President for the third time and within a
of five years, by resort (o his
discretonary powers. The nation ‘was
stunned. Paknmn s image abroad was
given a rude shock. Whatever little good
name had been achieved in the past was
warnished, both at home and abroad,

E‘ll 18th, 1993 would go down |
A the history of Pakistan as a
black day. directly clected

in any way relaxing the criteria. It did not
endorse the elements of the justifica-
tion that was given by the President for the

. dissolution of the Assembly Most of the

points in the said justification werelooked
upon by the Court as irrelevant. It justitied

the action on the basis of two points only |-

i.e. (a) horse-trading in the Assemblies
and consequent loss of their credibility,
and (b) the grim crisis in the relationship
betwee the Federal and the Provincial

Doubts bggan to be openly
nboutdwﬁ:muofdenmmcyind\ecoun-
try. All the surveys that have been con-
ducted within the country suggest that
between 60 to 70 per cent of the people
interviewed have expressed disapproval
over this action, only less than 30 per cent
bave expressed any degree of agreement.
With the dissolution of the Natignal
y, the Senate is left as the only
national forum available to dis- |

-f chgs nationsl issues. It is heartening thata :

special session of the Senate has been”
requisitioned to discuss the situation cre-
ated by the dissolution of the National
The rovides a high
h!formtotdiscusnr n on this action
has grave constitutional, legal,
mlcal and moral implications. The
Coun ol’LahomandtthupnmcCounor
are also seized of the issue. Itisa
very critical pational moment. It is
the debate on thisissue ateleoted and
latforms would help clarify the issuecs
nvolved and enable the nation o finally
resolve the question of the future political
order of the cou

lev

which had adversely af-
'fec:ed the actual working of the Constitu-
tion and other institutions which enabled
the Federation and the Provinces to oper-
ate in harmony with each other.

The action taken by President Ghulsm
Ishaq Khan on 18th April 1993 has to be
reviewed and examined in this constitu-
tional and political context,

The Constitution of Pakistan, as it stands
today, represents a particular variant of the

. parlinmentary system of government. It

does not ide for a Présidential system
~or a Presi t. who is the effective execu-
tive head of the directly con-

govermment
trolling policy-making and/or legislation
in the cou . While it is correct that it
represents a ation from the Westmin-
ster model, the British model is not the
only model for a patliamentary form of
government. Even the Indian Constitution
has certain unique aspects. Other parlia-
mentary forms that are being pursued in
countries like France, Australia, Malay-
sin, Canada and others represent different
varieties of the parlismentary model. In
the same way the Pakistani model is also

ney.
Before we come to the alleged rati 1

i 1t is very clear that the President

for the Presidential action it may be worth-
while to make a few observations about
the overall political context in which this

action has taken place.
It is unfortunate that the democratic
has again and been dis-

process again
rupted in Pakistan, on one pretext or the

other. The first mq)or blow to democmcy

when C i k was de-
layed, the clected Plimc Mmsler was
dismissed and the Constituent Assembly
dissolved by Mr Ghulam Mohammad, the
then Governor General of Pakistan, The

superior courts tried to save the political
process but only by pursuing the path of
compromise: while the dissolution was
upheld on the basis of the dublous law of
necessity, the need for a new Assembly
was also emphasised to bring the demo-
cratic process back.
The first Constitution of Pakistan was

ed on 23rd March 1956. Instead of

ing tHe' first national elections sched-
for October 1958 n:dlma'postponed
1959, direct military

%W the country in Oc

under the Pakistani Constitution is the
_head of the State, a symbol of the unity of
the Federation, yet that the business of
govammcnl has to be run only in his name

y a Council of Ministers headed by the
Prime Minister, who are responsible to the
Pardliament. While the President has a
number of powers which
include certain key appoinuments and also
the right to dissolve the National Assem-
bly in certain circumstances and appointa
carctaker govcrnmcm these discretion-

ary pow fic powers, 10
be more ptecise. specifmwj emptions and

BOV!

Prime Minister and his Cabinet responsi-
ble to the Parliament, The President has to
normally act on the advice of the Prime
Mln!.sxu‘pardcularly inrespect of all other

where he does not enjoy specific
autharity. Agticle. 48(1)
clearly provides: “In the exercige of his

ons the President shall act inaceord-
wuhthnndee of the Cabinet or the

Jem Wik righy 10703k T

9



of "basic™ and " led™ d: . Ix
did not work. Field Muarshal Ayub ldnln
had to but with him also went the
d:y‘:lom hoad established. He crucified

systom with his own hapds by handing
over the reins of power to ¢he tgen Com-
mander-in-Chiel instead of inducting the
Spesker of the Nationa! Axsembly as Act-
-l ing President, as provlﬂodinh!sownCon

RUTOT A Sysonr -

T apinet o reconsiaer 115 advite and hak [

Tecol

given after recomsideration or & piece of
legislation is sent by the parlinment after
reoonlldemtion the Prosldenl ‘has no

ulnumn. Yahya's Martial Law wit
the t of Paki East Pakistan
was lou. The Comuwuon ©of 1973
yetitwas
never l]lo‘wod w b fully op
tional. The country was ruled under emer-
gawy laws and through the suspension of
uman rights. Six ameandmenis were
made in the Constitution which mauled

but It is the
obllgnuon of QL_ Pnrnc Mlmmr to kee
major dove

P and decisi the seat for

decist is the Cabinet and the

Parlinment. .'nwptimnple of Prirme Minig-
ter”s holding office “at the pleasuye of the
President™ has beon condmonod in Article

of the President, but the President shall not
exercise his powers in thisclause unless he
is n:,hﬂed that the Prime Minister doos

and mutilated it. The large gcale rigging in
the 1977 clecti da “u'eﬁ-

sis, whose final bmﬁcilriou wese the
dv‘}wwu 1‘ xe(g; 2 Trom 3o | 1‘977"—
wy. aw 1 o July ({8

end 1985,
The revival of the Constitution in 1985
wok place along with & multitude of
drm in the C fon. S of

these amendments resulted in bestowin,

discretionary powers to the -
dent which are normally looked upon as
inconsistent with the By S

tem of government, ile the for =

Ilyof bers of the 1 ¥
lnwhiohcauho_shnllaummonﬂwNn—
and e Prime

from the bly.” This makes it very
clear that it is not

the President which
of the Pregidemt™ would mean the confi-
d of the Natl 1A 1y and if the
National Alam:bly CXPresses conﬁdmcc
in the Prime Minister, the President has no
sutharity to over-rule or dismiss the Prime

proper symun of ch.ckl and balances is Minister, This means that the Constitution
sy can oper- is based on the principle of “responsibility
ate lmood:ly th two pnrlnol of of the not “absolute or
tical power. This is bound 1o - ¥ | of " ich " Inthis
ate into dyarchy. The Eighth A it may be wonhwh)h 10 refer 1o a
certain thy elements but those mJor work enttled “"The Constiturional
provisions which denl with the distribu- Loxw c#'lndia. VaL 7" edited b M.
tion of between the Pmndem nnd Hidayatullah, former Judge of the Su-
were a Courtof India. In this major work of
in view of the ific situation that ob- reference Dr Mohammad Gbhaus ob-
tained in 1985, It is time this mrangement serves:

isreviewedinthe lightol'the expesience of’
the last seven years and a real balance in
the distrbution of power be made to en-
sure the effective woduag of & parliamen-

system.
given to the President in Asticle
58(2) have been used. the President
thrice dusing the last five years. First by the
late Gen. Ziaul Hag in May 1988 and twice
by President Ghulam Ixhag Khan in Au-
gust 1990 lnd April I993 Couru were
i and the
hiﬂanrjudldury held lhu the sction tnken
by Zia was unjustified. It also ob-
the Presiden

t was not free o
dissolve the Assemil muﬂyonl.hcbuh

of his wbﬂwﬁzoopib or‘zcnaul

“To appreciste the position of the Presi-
dent properly it has to be noted that in a
responsible government the ceal yeposi-
oy of exccutive <cun only be the
ngency responsible to the parliament.
Acc to Axticle 75 (3) which en-
shrines the euence of parlismentiury Sys-
tem of government the Council of Minis-
tera shall be responsible to the House of the

Ic..”fo the President, who is rLoe( z
Nl o ament can nevers 1
‘P: y of real M “(p. 7510

'Minimrill rssponnibﬂlly saves the
head otth. state from cmndng the market
P! politcs. Lord Esher brou
act lmo ab-rp foc:.when he sai

s the
own judgement, the

nnve‘l._]ud mcnl.hcbasuofrwm
which could objectively ascertained
and were also open to judk:lnl review, It
was also held that mere brealkdown of law
and order or ngrmdn

courts P

cretion hoad to be oxercised in the light of
an objective cciu:na mxd the only suuu‘ion
| thaz justifies d: of an d Na-
uo-ad Aslen\b'lz‘u ooa in which o mal

ery had taken place, mnklng it impocuble
for the government o

fth“ "mtmndow:zlma ’nmhead,u
« s{ate L -
mately the decision of tho mtl of
Ministers.” (p. 751).

.97
Constitutional Law of
™ (p. 751-752) observes:

“The idont of India is not at all a
glorified cipher. He represents the majesty
of the stale, is at the apex. though only
symbolically, and has mpﬁ: with the

e politics,

?oplu and parties, being
he imprint of his personality may chas-
ten and correct the politic

Constitution. The Supremc Courl in
Ahmad vorsus the era-
uon of Pnkhm whh:h mlnxed to the dis-

of ly in Au-
gust 1990, qpheld the dluoluuon without

gh the actual exercise of the func-
tions entrusted (o him by law is in effect
and in law carried on by his duly appointed
mentors, i.e. the Prime Minister and his
colleagues.”™

 (to be concluded)
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